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1 . The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

2. Claims 1 , 2, 5, 7, 8, 1 0, 11 , 1 8-29, 32-34, 36, 38 and 45-52 are rejected under 35 
U.S.C. 1 03(a) as being unpatentable over German DE 1 00 1 7 438 in view of Clay 
6,413,499. As noted in the PCT preliminary examination report dated 9/20/2004 
DE/438 discloses a dispenser including a storage chamber 2, an outlet orifice 13, 35, a 
metering chamber 7, an outlet opening 18, a bleed arrangement 22 and a dispensing 
mechanism 3, 31 that functions as claimed as explained in the report. In regard to the 
functional language regarding three positions and two volumetric states, DE has the 
same claimed shape and is capable of being used in three different positions with two 
different volumes as claimed. Whether or not the dispenser of DE is used in this 
fashion depends on a future act of use and not on any claimed structural difference. In 
regard to the bleed arrangement, DE discloses a dispenser with the same claimed 
piston in a piston chamber with a side inlet wherein because the piston moves past the 
side inlet in the same manner as disclosed it must inherently perform the same function 
of bleeding material back into the storage chamber. Therefore, DE discloses a cream 
dispenser substantially as claimed but does not disclose the outlet to be a spray head 
sized for insertion into a nostril. However, Clay teaches another piston pump dispenser 
that also dispenses a gel which is of similar consistency to a cream having the gel or 
cream sprayed into a nostril and being sized and shaped for insertion into a nostril as 
disclosed on column 12, lines 32-44 and shown in figures 4B and 7 for the purpose of 
dispensing a gel or cream into a user's nasal cavities. Therefore, it would have been 
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obvious to one of ordinary skill in the art at the time the invention was made to provide 
the dispenser of DE/438 with a spray head sized for insertion into a nostril as, for 
example, taught by Clay in order to dispense a gel or cream into a user's nasal cavities. 
3. Claims 1 , 2, 5, 7, 8, 1 0, 1 1 , 1 8-29, 32-34, 36, 38 and 45-52 are rejected under 35 
U.S.C. 103(a) as being unpatentable over German DE 100 17 438 in view of Alfonso et 
al. 6,017,963. The embodiment of figure 5 of DE/438 discloses a dispenser including a 
storage chamber 2, an outlet orifice nozzle 35 that will eject or spray the cream as 
claimed, a metering chamber 7, an outlet opening 18, a bleed arrangement 22 and a 
dispensing mechanism 3, 31 that functions as claimed as explained in the report. In 
regard to the functional language regarding three positions and two volumetric states, 
DE has the same claimed shape and is capable of being used in three different 
positions with two different volumes as claimed. Whether or not the dispenser of DE is 
used in this fashion depends on a future act of use and not on any claimed structural 
difference. In regard to the bleed arrangement, DE discloses a dispenser with the same 
claimed piston in a piston chamber with a side inlet wherein because the piston moves 
past the side inlet in the same manner as disclosed it must inherently perform the same 
function of bleeding material back into the storage chamber. Therefore, DE discloses a 
cream dispenser substantially as claimed but does not disclose the outlet nozzle 35 to 
be sized for insertion into a nostril. However, Alfonso teaches another pump dispenser 
on column 5, lines 11-14 that also dispenses a cream as disclosed on column 4, lines 
49-51 , that is used as a nasal cream for dispensing into the nostril. Therefore, it would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
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to provide the dispenser of DE/438 with a nasal cream as, for example, taught by 
Alfonso in order to increase the versatility and usefulness of the dispenser and also to 
size the outlet nozzle 35 to fit into a nostril to enable the nasal cream to be dispensed 
into a user's nasal cavities. 

4. Claims 12-15 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
German DE 100 17 438 in view of Alfonso et al. 6,017,963 as applied to claim 1 above 
and further in view of Davis 2,497,762. DE/438 discloses a piston pump dispenser 
including a storage chamber 2 and a metering chamber 7 substantially as claimed but 
does not disclose the dispenser to be capable of remaining closed when moved 
between the first and second states. However, Davis teaches another piston pump 
dispenser including a storage chamber 10 and a metering chamber 18 and further 
teaches that these types of dispensers can have a low volume position as in figure 3 or 
a high volume position as in figure 4 wherein the dispenser can be adjusted from the 
high volume to the low volume position without dispensing fluid as claimed for the 
purpose of using the dispenser to dispense two different volumes of fluid. Therefore, it 
would have been obvious to one of ordinary skill in the art at the time the invention was 
made to provide the dispenser of DE/438 with the ability to move between first and 
second volumetric states without opening the outlet as, for example, taught by Davis in 
order to attain the ability to dispense two different volumes of fluid. 

5. Claims 1 2-1 5 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
German DE 100 17 438 in view of Clay 6,413,499 as applied to claim 1 above and 
further in view of Davis 2,497,762. DE/438 discloses a piston pump dispenser including 
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a storage chamber 2 and a metering chamber 7 substantially as claimed but does not 
disclose the dispenser to be capable of remaining closed when moved between the first 
and second states. However, Davis teaches another piston pump dispenser including a 
storage chamber 10 and a metering chamber 18 and further teaches that these types of 
dispensers can have a low volume position as in figure 3 or a high volume position as in 
figure 4 wherein the dispenser can be adjusted from the high volume to the low volume 
position without dispensing fluid as claimed for the purpose of using the dispenser to 
dispense two different volumes of fluid. Therefore, it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to provide the dispenser of 
DE/438 with the ability to move between first and second volumetric states without 
opening the outlet as, for example, taught by Davis in order to attain the ability to 
dispense two different volumes of fluid. 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Applicant's arguments filed 3/30/2009 have been fully considered but they are 
not persuasive. Applicant is essentially contending the DE or Katz does not disclose a 
method of use and not a difference in structure. If one were to depress the piston of 
Katz a set distance one would dispense a repeatable and metered amount of fluid. The 
same amount of material will be dispensed for the same linear movement of the piston 
regardless of whether or not the piston and chamber shapes match exactly. The fact 
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that the shapes do not match exactly does mean that some fluid will remain in the 
chamber when a dispense cycle is finished. However, dispensing the piston a set 
length will dispense a measured amount of material since the amount remaining in the 
chamber will be constant or the same for each depression of the piston. The location of 
conduit 22 defines that it will inherently function as a bleed conduit regardless of 
whether or not DE/Katz discloses this inherent function. 

8. Claim 16 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

9. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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1 0. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to J. Casimer Jacyna whose telephone number is 571-272- 
4889. The examiner can normally be reached on Mon. thru Fri. 9AM-5PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kevin Shaver can be reached on 571-272-4720. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 

USPTO Customer Service Representative or access to the automated information 

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/J. Casimer Jacyna/ 

Primary Examiner, Art Unit 3754 



